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Abstract

The legal status of persons with disabilities, particularly those with mental and
psychological disorders resulting in weakened mental capacity, has long been a
topic of discussion within legal systems. According to the Convention on the Rights
of Persons with Disabilities and the general comment of the Committee individuals
with disabilities have the right to legal standing, regardless of the severity or type
of their impairments. Disability cannot serve as a legal basis for restricting an
individual's rights or allowing interference in decisions related to them without
their expressed will and preferences being acknowledged. In this human rights-
oriented opinion, the differentiation between legal capacity and mental capacity
servesas the foundation. While defending the abolition of all forms of guardianship,
the comment of the Committee has proposed the criterion of will. When making
decisions related to a disabled individual, it is crucial to consider principles such as
autonomy, individual independence, and active participation. In doing so, the first
step should be to take into account "will and preference." If not available, the next
step is to determine the best interpretation of their will and preference. Finally,
decisions should be based on what would bring personal fulfillment to the
individual. Contrary to the general comment, while defending the exclusion of
some of them from legal agency, this article believes that, according to the
principles of the Convention, in Iranian law those whose ability to make decisions
is weakened or their mental condition is impaired, but this does not reach the
incapacity, should be analyzed under the title of incapable. Taking into account its
functions, this article has made suggestions to amend guardianship. In Iranian law,
the criteria identified in the convention have been reflected at the level of the
judicial directive in the judicial field, which is a measure worthy of attention and at
the same time requires development.
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Extended Abstract

1. Introduction

Disabled individuals, particularly those
with cognitive impairments, face difficult
challenges in regard to their legal standing
and agency - their right to equal
recognition before the law as well as their
ability to act upon those rights according
to the law. The Convention on the Rights
of the Disabled, approved in 2006, aims to
ensure that disabled individuals enjoy all
human rights and fundamental freedoms
equally and completely. It also promotes
respect for their inherent dignity and
emphasizes the importance of
independent living and full participation in
society based on principles such as
individual autonomy. Article 12 under the
S5th paragraph addresses legal capacity,
stating that individuals seeking
empowerment have the same eligibility as
anyone else. This is a crucial step towards
promoting the full inclusion and
participation of disabled individuals in
society. In analyzing Article 12 along with
other principles, the Committee has
identified criteria related to the legal
status of disabled individuals, particularly
regarding the basis for decision-making.
This leads to the question of whether
disabled individuals are categorized
similarly to domestic laws of countries or
if all disabled persons are assumed to have
full capacity under the convention.
Another question that arises is the basis
for decision-making in cases where a third
party must make a decision for the person
in need according to the law. This article
reviews and analyzes the legal capacity of
people with disabilities in the context of
the convention and interpretative theory.
As Iran is a member of the convention, it is
important to consider the legal capacity of
those seeking legal agency in Iranian law
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and the impact of the convention on
Iranian law.

2. Methods

This research is of a theoretical type and
the research method is descriptive and
analytical and the method of collecting
information is library and it was done by
referring to documents, books and
articles.

3. Findings

There are differing opinions on how
disorders affect those seeking legal
agency. According to the human rights
perspective, ignoring the long-term
impact of disability in a person's life,
particularly for individuals with mental or
psychological disorders, can lead to
alienation, reduced individual
independence, and ultimately disregard
for their legal personality. This perspective
is based on the separation of legal capacity
and mental capacity, with the latter being
a person's mental and psychological
abilities to make decisions which should
not be the sole basis for determining
eligibility, as per the paradigm of human
rights. A better approach would be to
consider all disabled individuals,
regardless of their disorders, as
competent and capable of making
decisions with the help of support
methods. These methods should focus on
empowering the disabled person and
encouraging their active participation,
rather than resorting to substitute
decision-making. The guiding principles
should include individual autonomy and
independence, where the powerful rule
should be the will and preference of the
disabled person. It's important to note that
a person's need for support and assistance
in expressing their will does not make
them incapable of making decisions. Legal
support institutions, such as guardians
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and trustees, should always prioritize the
individual's "will and preference" as the
first step. If that's not possible, they should
consider their "previous wishes" and
interpret them in the best way possible, in
line with the person's will. Only as a last
resort should they act based on their own
personal judgment.

4. Conclusion

In Iranian law, according to the laws of
incapacity and relying on this logic that
performing legal actions requires a healthy
and complete will, not all those who want
power can be considered as fully
competent. In the case of people with
disabilities whose disorder has led to a
deficiency and weakness in their decision-
making capabilities, according to the
conditions and circumstances, full
capacity should be considered and judicial
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protections should be provided according
to the individual's situation, without
issuing a stone verdict. Using the
capacities of the country's welfare
organization can be helpful in this regard
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