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Abstract

The purpose of this article is to explain the current status and the desirable and
necessary conditions of the "foreseeability of loss" in contemporary civil liability
law, using descriptive-analytical, comparative, and critical methods. This condition
is one of the rules of civil liability law, which is examined and evaluated here after
critically assessing its justifications from the perspectives of classical and
traditional legal theories. This assessment is based on an evaluation of its positive
and negative consequences through the economic model of cost-benefit analysis.
A critique of the classical explanations regarding the nature and legal status of the
"foreseeability of loss" condition in the laws of Iran, France, England, and the United
States—based on the results of economic analysis in common law—reveals that this
condition, traditionally justified as an independent requirement of civil liability on
various grounds such as the relationship of customary causation, fault, social
considerations (including the need to maintain mental security and courage
essential in social and professional relationships), and moral considerations (justice
and fairness), cannot be justified as an independent condition of civil liability.
Furthermore, it cannot even be justified as an obstacle to the realization of force
majeure from the perspective of economic analysis of law and the analysis of
customary cause-and-effect relationships. Therefore, to maximize the prevention
of losses from the standpoint of economic analysis of law, it is appropriate to
remove this condition from the list of independent requirements for claiming
damages.
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Extended Abstract

1. Introduction

The primary purpose of classical
(traditional) civil liability law is to provide
compensation for damages suffered by the
victim. The principle of full compensation
for loss is considered a fundamental axiom
of contemporary civil liability law. This
principle guides prosecutors in assessing
the amount of material and moral damages
and determining the appropriate method
of compensation. Restoring the balance
disrupted by the damage and returning the
injured party to their pre-damage
position, as much as possible, is the
ultimate objective of civil liability, akin to
preventing unjust enrichment.

However, measuring the objective
effects (social engineering) of the principle
of full compensation reveals some
negative and undesirable consequences
resulting from its absolute application,
highlighting the necessity of limiting its
scope. One important legal tool in this
regard is conditioning compensable losses
on foreseeability—a concept that has not
been adequately explained or evaluated in
Iranian legal literature from the
perspective of the economic analysis of
law.

The economic analysis of law involves
framing legal institutions and rules as
economic institutions and rules to apply
microeconomic ~ methods in  the
descriptive and analytical explanation of
legal institutions and rules. This approach
is based on the economic efficiency
criterion, which aims to maximize social
welfare. Social welfare is calculated by
deducting the financial costs of care,
caution, and foresight; the financial costs
arising from expected events and
behaviors; and the financial costs of
judicial processes from the total benefits
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and gains generated by individual
activities. ~ Specifically,  from  the
perspective of the economic analysis of
law school, the civil liability law system
governs the relationships among members
of society in situations where parties
cannot agree on the terms and methods of
compensation for damages caused by
potential future harmful behaviors,
primarily due to the high transaction
costs—making it practically impossible to
conclude a contract in advance.

In such situations, the civil liability law
system is employed to ensure maximum
economic efficiency. The legal concept of
"foreseeability of loss" in civil liability is a
fundamental rule that should be
described, explained, and critically
analyzed  through a  cost-benefit
framework. The insights gained from this
analysis should inform a more appropriate
interpretation of existing laws and
regulations or guide their future
amendment.

Moreover, it is necessary to critically
reassess the foundations proposed in
classical and traditional legal analyses that
justify the condition of "foreseeability of
loss" in civil liability.

2. Methods

In this article, using a descriptive-
analytical method based on data obtained
from a comparative library study of the
laws of Iran, France, England, and the
United States, the concept of foreseeable
losses and the legal foundations of the
"foreseeability of losses" condition in civil
liability are first reviewed. Then, the
opinions and theories grounded in the
economic analysis of this condition within
common law literature (England and
America) are examined. Finally, by
critically evaluating both conventional
legal explanations and economic analyses
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regarding the “foreseeability of loss"
condition in the ability to claim damages,
this study aims to propose an appropriate
solution for Iranian law in interpreting,
implementing, or amending the laws
governing the “foreseeability of loss"
condition in civil liability, based on the
findings of this research.

3. Results
This article critically reexamines the
classical explanations regarding the

nature and legal status of this condition
under the laws of Iran, France, England,
and the United States. Drawing on the
results of an economic analysis of this
condition within common law, and based
on data obtained from a comprehensive
library study, the article presents an
analytical, comparative, and critical
assessment. It argues that the
"foreseeability of losses,” which has
traditionally been regarded as an
independent condition of civil liability—
rooted in customary causality, fault, and
social considerations such as necessity
(including the maintenance of

psychological security and essential
boldness in social and professional
relationships) as well as ethical

considerations like justice and fairness—
cannot be justified as an independent
condition of civil liability according to
economic analysis of law and even
customary cause-and-effect analysis.

4. Conclusion

From the perspective of economic
analysis, to maximize loss prevention, it is
possible to eliminate the requirement of
"foreseeability of losses" from the general
conditions of civil liability.
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! Proximate/ adequate cause
2 Cardozo J., dissenting in Palsgraf v. Long Island
Railroad Co, 162 N.E. 99, 99 (N.Y. 1928)
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! George Ripert
2 La régle morale dans les obligations civiles
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3. Etiology of diseases
4. Pathogenesis

5 Etiologic agent

®* DNA
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2. See, e.g., Hoemke v. New York Blood Ctr., 912
F.2d 550 (2d Cir. 1990, Kozup v. Georgetown Univ.,
663 F. Supp. 1048, 1054 (D.D.C. 1987), aff’d in rele-
vant part, 851 F.2d 437 (D.C. Cir. 1988)

Y ol il b Ol pl Gai s indas andllase (g3laBl Jdow sl g G S g ;s (0L s pdy S Fe) BoS 6l SRa g5l semlB eime




YOOGYYY cilrio N Fed sles Y1 ot o 3bosi o 0 ke N 0499

i i aaliiangyy | (D

Comparative Law Quarterly

———

SHN (o > b gl i
3 (o o g 30 « b )
39 §98> (solaid! Juki oo
¥ o5

e (F) S8 (i e sz S
Sl a3 (0L Sy G ) b a5
Jos oSl bod pl (3,50 e 4 (ke
S sk el e Sl Lol e O (g3l
Olpe & By Aol 3 Gy (oolaidl Jolowd i)
G Sl amslr s olidl s, el STl elye
ales ulal @1 Sk, ogmupy del opl S0
oskrs 3,8 o 013 Sy ) 2050 (e o — iy 50
U (oo Sl siae (golabl Ll 4l )y ol
OL3 3505 oo Jalss ol opomi St Aol
—ayp ke 5108 0Ly 0BG 0L 5l esl)
SO AS Gl b e &l Judos 5550 G016
G sl by ) (galasl wel I8 s, gl BIS
0 OB 0L ol e Ol (a4 0 25
OLs @i Goob 3l esm L 0L s, g Olye
Slaey ol Slbolg o 31 ool C 5
R L Ve S S P (L pE
Oy kol B (SS) o o T (S 5~
oLy ool el Ol (e Syt O
Gy b SBua Olge 4 Sy Sl OB
350 Dol Ol 668 5,508 L Sibe S s
(ebl @O0 YAV sl) 58 s 1 g

Jelos s 5l s a4 (NT=NE N ED

Psbsyss T
A 4 e pese S 5 sla (gLl AU el o
oy JoaS glaes sl s 515 sl ot ol (ann 5
sle bty b Ol s gl JHls YL mlaw
S Fa okl p Al RS GAS ais Y
(S Slag 555 5l oladi g polan B sim slapllal
Sls bl Jled 4 e BB 2 bl
Slaes; 513 OBAIS 555 5 e e ke S s
Arbour Y« Ve:  AVY-) el e atudlssge

(agY.,Koch,Y+ YA: Y F—\ v

Sulp el b OBt 5l o aen ol L
O35 adllas JB Jaes bod OL5 6y G o
ol o st G 3 Bros e ol
5w ot B ol sl = Gulle o)
s a1 an s la e ols bt (6 Sty
laos,sl b SIsy G sla Sy 5l 3 &l
S Al e 08l 03 Gislas Sy esp
b Ok Gk G e adls OF Jsed
SIS g5 onl GRS Sl U e S st
OYASATE \Taaly ) s S Ll 26
(*e-Yo

! Development risk
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it is made by the injurer
4 Palsgraf v. Long Island Railroad Co. (162 N.E. 99
,1928).
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! Optimal effort

2 The least-cost avoider

3 Subjective probability/ possibility - the ex ante as-
sessment of the possible consequences as
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¢ Efficient precaution
7 Egg-shell- skull
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! Pedestrians

2 Causal empiricism

3 Unforeseeable/ freakish/ unusual/ abnormal acci-
dents

* Low- probability events/ remoteness accidents

5 Sub-optimal precaution.
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¢ Convenience

7 Public policy

8 Rough sense of justice

® Andrews, J., dissenting in Palsgraf v. Long Island
Railroad Co, 162 N.E. at 103 (N.Y. 1928)
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2 Duty to care

3 Negligence

4 Proximate cause
5 Practical politics
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