&

cientitc Assaciatian ———— i
Vo dsi Scences ==== Comparative Law Quarterly Volume 9. Issue 2. Serial Number 18. Summer 2025. Pages 169 to 186.
Original Article

The Effect of Economic Waste on the Compensatory Method of Payment
for Damages and Specific Performance in American and Iranian Law

Zohreh Najafi” ®, Esmail Nematollahi? ©

'PhD student in private law, Faculty of Law, University of Qom, Qom, Iran.
% Associate Professor, Department of Private Law, Faculty of Law, University of Qom, Qom, Iran.

d 10.22080 /LPS.2025.26432.1585

Received:
December 12, 2023
Accepted:

April 9, 2025
Available online:
September 22, 2025

Keywords:

Breach of contract,
Specific performance,
expectation damages,
cost of repair, economic
waste, American law

Abstract

One important aspect of addressing breaches of contractual obligations is through
compensatory methods. Compensation, or monetary damages, is a fundamental
remedy for breach of contract and is recognized as the basic rule in American law.
These damages are categorized into three types: expectation, reliable and
restitution damages. There are two criteria for the assessment of expectation
damages: the cost of repair and the difference in value. In construction contracts
where performance deviates from contractual specifications, expectation damages
are typically calculated according to the cost of repair. However, if the majority of
the work has been completed and the cost of repair would result in unreasonable
economic waste, the cost of repair criterion is set aside in favor of the economic
waste rule. In Iranian law, specific performance is the primary remedy for breach
of contract. One challenge to specific performance in Iranian law is the theory of
economic waste. This principle is indirectly referenced in various laws, including
Note 2 of Article 100 of the Municipal Law, provisions related to usurpation in civil
law, and judicial procedure. Therefore, by carefully studying the relevant laws of
Iran, we can identify instances that demonstrate the legislator's attention to the
principle of economic waste. After examining the concept and background of this
principle, this article aims to analyze its position and role in the methods of
addressing breach of contract in both Iranian and American law. Additionally, the
conditions for applying this principle and its effects on compensation methods for
breach of contract are also examined.
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Extended Abstract

1. Introduction

One of the major topics in contract law is
the breach of contractual obligations and
the methods to address it. In civil law
systems, specific performance—requiring
the breaching party to fulfill the Specific
Performance the same obligation is the
primary remedy for breach of contract. In
contrast, common law systems primarily
rely on damages as compensation.
Damages are generally divided into three
categories: expectation damages, reliable
damages, and restitution damages.
Expectation damages are the most
common type of damages that the
common law. Generally, the calculation of
expectation damages involves
determining the position the claimant
would have been in had the contract been
properly performed. There are two criteria
for assessing expectation damages: the
cost of repair and the difference in value.
The authority to choose between these
criteria rests with the court, granting
judges considerable discretion over the
amount of the final damages awarded.

2. Method

This article presents a comparative study
of the theory of economic waste in the
American and Iranian legal systems. It also
analyzes the concept and background of
the economic waste doctrine, explores its
position and role among the methods for
addressing breach of contract, and
examines the conditions under which it
applies and its effects.

3. Results

According to this theory, in cases of
breach of contract involving construction
contracts where the defendant has
performed the work incompletely but the
majority of the work has been completed,
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and where the cost of repair would result
in economic waste, the rule of economic
waste is applied.

4. Conclusion

The theory of economic waste in American
law originates from the 1921 decision of the
Court of Appeals in the case of Jacob
Youngs v. Kent. According to this theory,
when  performance deviates from
contractual specifications in construction
contracts, expectation damages are
typically awarded based on the cost of
repair. However, if the defendant has
substantially completed the work and the
cost of repair would result in unreasonable
economic waste, the cost-of-repair
criterion is set aside, and the rule of
economic waste is applied. A review of
Iranian law reveals that the concept of
economic waste has also been recognized
by the legislature in certain statutes. For
example, under the legal bill concerning
the removal of encroachments and
compensation for property damage, if a
judge determines that demolishing a
building would cause significantly greater
harm, demolition will not be ordered. This
principle is reflected in Note 2 of Article
100 of the Municipal Law. Furthermore,
regarding loans and leases, if a lessee or
borrower constructs a building with the
lessor’s permission, the lessor and the
assessor do not have the right to demolish
the building at the end of the lease term
without compensating the lessee or
borrower for the building’s value. The
lessee or borrower may also choose to
retain the building by paying the same
price. In this case, the owner will not have
the right to demolish the building. Also, in
terms of loans and leases, if the lessee or
borrower builds a building with the
permission of the lessor, after the end of
the lease term, the lessor and the assessor
do not have the right to demolish except
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after paying for the building. If the lessee
or borrower wants to, they can keep the
building by paying the appropriate fee. In
this case, the owner will not have the right
to demolish the building. Therefore, in
these cases, as long as the necessity does
not require, the legislator does not
consider wasting the building and
spending a lot of money to demolish and
modify the building.
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