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Abstract

Although most countries have a constitution today, simply having a constitution
does not guarantee its effective implementation. Therefore, a legal system can be
considered developed only if it can practically and effectively support the
constitution. In Iran, the initial experience of monitoring the legislative process did
not follow the model of Constitutional Justice; rather, it was established with the
aim of ensuring Shariah compliance of laws by prominent jurists. However, with the
establishment of the Guardian Council, this institution assumed the dual role of
overseeing both Shariah compliance and Constitutional Justice. Consequently, all
parliamentary approvals must be reviewed by the Guardian Council before
becoming law to ensure they do not contradict Shariah principles or the
Constitution. This article examines the primary role of the Guardian Council in
implementing Constitutional Justice within Iran's legal system. It also explores
situations where the Guardian Council may be unable to enforce Constitutional
Justice, highlighting the potential role of court judges in cooperating with the
Guardian Council to uphold Constitutional Justice. To this end, after outlining the
main framework for conducting Constitutional Justice in Iran, the article analyzes,
from a legal perspective, the hypothesis that judges can contribute to the
implementation of Constitutional Justice.
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Extended Abstract

1. Introduction

Constitutional justice, inspired by liberal
ideology, is being implemented in many
countries today, with its primary mission
being the effective enforcement of the
constitution as the supreme legal norm
over other laws. Since the constitution
embodies the foundational ideals of a
system and simultaneously represents
fundamental rights and freedoms, the
necessity of measures to protect and
uphold its provisions over time has been
established. Currently, constitutional
justice—defined as a set of techniques to
ensure the conformity of legal norms with
the constitution—is applied within various
legal-political systems through different
models. It is important to note that the
methods of applying constitutional justice
are generally categorized into two models:
the "American" and the each with a distinct
approach to supervising parliamentary
approvals in accordance with
constitutional rules and principles. In
some legal systems, to leverage the
advantages of both models, mixed
methods have been adopted.

2. Method

Considering that intellectual reflections in
the humanities focus on theoretical
analysis, this study collects the desired
data through library research. An
analytical descriptive method, with an
emphasis on a comparative approach, is
employed.

3. Findings

In this article, the author aims to take a
comparative approach to the competence
of the Constitutional judge and its primary
special function. The study reviews the
competence of the Constitutional judge
within Iran's legal system and, while
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introducing the adopted model of
Constitutional Justice, analyzes whether
the competence of the Iranian
Constitutional judge can be assessed
solely through a monitoring framework or
if, in addition to the main model of
Constitutional Justice, other mechanisms
can be recognized for exercising
Constitutional Justice. This, in turn, would
enhance the effectiveness of
Constitutional Justice powers within Iran's
legal system.

4. Conclusion

In addition to the primary model of
Constitutional Justice in Iran's legal
system, which follows a centralized and
preliminary review process, it is also
possible, in exceptional cases, to apply a
decentralized and subsequent model of
Constitutional Justice by recognizing the
competence of court judges in its
implementation. This research analyzes
the role of judges in enforcing
Constitutional Justice concerning laws
enacted before the Islamic Republic of
Iran's revolution, laws approved by
institutions parallel to the Islamic Shura
Majlis, and parliamentary resolutions that
come into effect without the Guardian
Council's approval. In all three cases, the
study demonstrates the feasibility of
judges playing a role in Constitutional
Justice and identifies the relevant
conditions for such involvement.

In any case, it must be acknowledged
that, despite the proof of the hypothesis
presented in this article based on legal
principles, the implementation of judges'
roles in courts as Constitutional judges
requires the development of a judicial
culture or, at minimum, its endorsement
by the highest judicial authorities, such as
the Supreme Court. It is evident that
recognizing this importance, alongside the
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primary model of Constitutional Justice,
will undoubtedly be both acceptable and
effective in protecting and upholding the
supremacy of the Constitution.
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