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Aclcezp t;géz According to the principle of the necessity of contracts (Article 219 of the Civil
July 2, Code), the contracts concluded between the parties and their legal
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representatives are mandatory. Therefore, according to this principle, the parties
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are obliged to fulfill their contractual obligations, but in some cases, one of the
parties to the transaction refuses to fulfill his obligation. in this case, the
guarantee of various executions is considered in the law for breaching the
obligation. In this research, the position of the civil law and the Convention on
the International Sale of Goods and English law in this regard have been
investigated. Regarding the guarantee of the executing the violation of the
condition, the jurists have put forward different ideas, and the civil law, based on
the famous opinion of the Imami jurists, guarantees the longitudinal and
sequential execution (i.e., first, the obligation of the obligee, if it is not possible to
oblige. In the second stage, the obligation is fulfilled at the obligee's expense, and
finally, it has accepted the termination of the contract). However, in the
Convention on the International Sale of Goods and English Law, breaching the
obligation, the obligation of the obligee is to fulfill the obligation, if the obligee
wishes to approve the court and depends entirely on the opinion of the court.
The possibility of terminating the contract by the obligee is exceptional and those
limitations are considered.
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Extended abstract

1. Introduction

People with different motivations enter
into contracts and ask each other to fulfill
their  contractual obligations. The
legislator also respects and supports the
contracts concluded between them.
However, in some cases, one of the parties
may refuse to fulfill their contractual
obligations and prevent the obligor from
achieving their contractual goals. In this
case, in the law of guarantee, executions
for violation of the obligation (forcing the
obligee, fulfillment of the condition or
obligation by a third party at the expense
of the obligee and termination of the
contract) are considered.

This research intends to deal with the
arrangement of this triple performance
guarantee. In fact, the basic question is
whether these performance guarantees
should be applied in order, and in this
longitudinal system, termination of the
contract is placed in the end, after the
impossibility of forcing the obligee, or
whether the obligee chooses each one. He
has full authority over this performance
guarantee and can act at his own
discretion.

It seems that the civil law in this field
has been followed from the famous point
of view among Imamiyyah jurists. It is well-
known among the scholars of Imamiyyah
jurisprudence that an obligation is
something whose implementation is
necessary and the obligee can be obliged
to implement it, and this content has been
extensively reviewed in the subject of
conditions (Sheikh Ansari, 1379, Vol. 4, p.
346, Shahid Sani, 1410, vol. 2, p. 506).

Examining this issue has a very practical
aspect and directly affects the fate of the
contract. The implementation of a long-
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term performance guarantee can be a
heavy burden on the obligee's shoulders,
and in a system that has delays in
proceedings, in addition to aggravating
this destructive phenomenon, it causes
more time and cost for the obligee, but in
a system where the rights that the
performance guarantee are in the form of
choices given to the undertaker, it will not
lead to these harmful effects.

In this article, this issue will be
examined in Iranian law, the Convention
on the International Sale of Goods and
English law, and it will be determined on
which basis each of these legal systems is
based and what method they consider for
applying this performance guarantee.

2. Methods

The present research uses library data and
information and classifies them according
to the subject matter.

Result

In accordance with the jurisprudence, the
civil law does not say anything about the
guarantee of the execution of the violation
of the obligation in the discussion of the
general rules of transactions, and just like
the jurists, it says the guarantee of the
execution of the violation of the condition
in the discussion of the terms. According
to the opinion of some jurists, the
legislator explicitly states that the
guarantee of the violation of the condition
of the act is first forced, and if it is not
possible to force and fulfill the condition
by a third party at the expense of the
conditional, then it is terminated (Articles
237 to 239). Jurists have deduced the
general theory of breach of obligation
according to these rules that are
mentioned in the discussion of current
condition and similar rules that are
mentioned in several other contracts and
state that in case of breach of obligation,
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the obligee must first be forced to fulfill
the obligation. In addition, if it is not
possible to compel the obligee and fulfill
the obligation by a third party at the
obligee's expense, he will finally proceed
to terminate the contract. In Iranian laws,
although the possibility of combining the
request for damages with other
performance guarantees is not explicitly
stated, but according to the principles
governing civil rights and the general rules
of civil liability, if the conditions for
claiming damages are present, the injured
party can be together with other
performance guarantee to demand
damages.

In the Convention on the International
Sale of Goods, contrary to the laws of Iran,
in case of breaching contract by the buyer
or seller, the obligee can ask the court to
compel the obligee to fulfill the obligation,
and the court is not obliged to issue a
ruling regarding the fulfillment of the
obligation unless according to the law his
subordinate to order the implementation
of the same obligation in relation to similar
sales contracts that are not subject to the
provisions of this convention. The right to
terminate the contract is also exceptional
in the convention, and the goal of the
drafters of the convention was to preserve
the contract as much as possible and
prevent its termination. The reason is that
the termination of the contract is
primarily limited to the fundamental
breach of the contract. The difference
between the Iranian law and the
convention in the termination of the
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contract is that there is no concept of
fundamental breach in Iranian law, and in
the assumption that the obligee has the
right to terminate. It does not matter
whether there is a fundamental or non-
fundamental breach. Regarding the claim
for damages, in the convention, the right
to request compensation is considered as
an independent performance guarantee
along with other performance guarantees
and can be combined with other
performance guarantees at the same time.

In the common law legal system, in case
of conditional violation against the obligee
or obligee, the injured party always has the
right to demand damages, but his
compulsion to fulfill the obligation
depends entirely on the opinion of the
court. Termination of the contract has an
exceptional aspect and the creation of the
right of termination depends on the
fundamental breach of the contract.
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