(&

———= Comparative Law Biquarterly

Scientific iation of
Iranian Judicial Sciences

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 227 to 242.

Original Article

A Comparative Study of the Consequences of the
Seller's Non-Ownership in the Iranian Civil Code
and the British Goods Sale Law

Seyed Saeid Momeni'*¥, Seyed Hekmat Olah Askari*?

' PhD student in private law, Shiraz Branch, Islamic Azad University, Shiraz, Iran.
2 Assistant Professor, Department of Private Law, Shiraz Branch, Islamic Azad University, Shiraz, Iran.

Q  20.1001.1.24237566.1401.6.2.11.0

d 10.22080/LPS.2022.23642.1346

Received:

May 31, 2022
Accepted:
September 29, 2022
Available online:
December 3, 2022

Abstract

The contract of sale has different stages, from occurrence effects to impact and
its implementation. In the meantime, although most jurists believe that Zamane
Darak is not the effect of the correct contract of sale, the legislator has
considered it as one of the effects of correct sale. Therefore, the main issue is
what is the role of the seller (original) ownership in the various stages of the
contract of sale? The aim is to examine and compare the consequences of the
seller's lack of ownership in Iranian civil law and in the British Commodity Sale
Act. Based on the above-mentioned laws, the findings of this study show that, if
the seller (original) is not the owner, the contract of sale is not corrupt by itself,
but with the survival of the correct contract (with the ability to affect), the buyer
does not become the owner of the third party. " It seems that this "inherent loss"
in paragraph 2 of Article 362 of the Iranian Civil Code is called "Darak ". The
common denominator of both kind of laws is that, the contract of sale with this
"inherent loss" will be compensated and "effective" if the owner subsequently
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consents. Consequently, the buyer becomes the owner of the third party. In the
meantime, in English law, it can be said that the seller's non-ownership does not
invalidate; It Zamane Darak. In fact, in the absence of ownership, an inherent loss
is formed because the buyer is considered the owner and the contract is valid,
but not effective. The present article is of descriptive-analytical type and
examines the question in a library method.
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Extended abstract

1. Introduction:

There are several steps in the contract of
sale (forming a contract, effects, result,
submission and receipt), which are proved
respectively by Articles (339,190), (362,
223, 222), (338, 183) and (367) of the Civil
Code. Each of these steps necessitates
special requirements such as existence of
intention, consent, a specific object that is
being traded, the existence of a specific
goods, etc. In this study, the conditionality
or non-conditionality of  "seller's
(principal) ownership” in the contract
levels is surveyed comparatively. The
provisions of the Iranian Civil Code
approved in 1307 (solar calendar) are
compared with the English provisions of
the sale of goods approved in 1979 CE.
Accordingly, their commonalities and
differences will be expressed. Obviously,
whether the ownership of the mentioned
seller is required or not, it will have
different consequences. If it is considered
to be a condition at the stage of the
contract, then, the contract does not take
place if the seller is not the owner. In other
words, If the ownership is not required
and the seller is not the owner, the
contract will form, but the buyer will not
become the owner of the goods because
the goods is in the ownership of a third
party who did not interfere in the
transaction and this will be to the
detriment of the buyer; In this case, a way
to compensate for the loss must be sought
in the maintenance of the contract.

2. Study methods:

This research is theoretical and its study
method is descriptive-analytical and the
data collection method is library.
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3. Results:

It seems that in the Iranian Civil Law
approved in 1307 (solar calendar) and the
recent English Sale of Goods Act (1979) the
ownership of the seller (principal) is not
required in any stages of the contract of
sale. Therefore, the contract of sale will
form with the object of sale belonging to
another person. Such a contract
influences on the parties (principal).
Although the contract has the ability to
result of the contract, this may not fully be
a contractual result, i.e. the buyer does not
become the owner of the goods yet, and
this is to the detriment of the buyer. This
article interpreted it as an inherent loss,
while it seems that in paragraph 2 of
Article 362 of the Civil Code, such harm is
called "Darak ". It seems that the mere
inherent loss (Darak) does not mean
corruption on its own. In Iranian civil law,
in such a contract, the seller (principal)
who is not the owner, has an inherent
obligation to have the consent of the
owner under Article 183 of the Civil Code,
and if he/she does not acquire the
consent, in fact he has violated the
mentioned inherent obligation. Hence, the
buyer does not become the owner, which
is to the detriment of the buyer; However
under the English sale of Goods Act, the
seller who does not have the right to sell,
and is not subject to the doctrine of
Estopel, violated the particular and basic
requirement (right of sale) mentioned in
Article 12(1) of this law and harmed the
buyer.

4. Conclusion

According to Articles 362(2), 390 and 221 of
the Iranian Civil Code, the sanction of
violation in Iranian law is that the seller
(principal) is considered to be the
guarantor of the inherent loss to fulfill the
principle of the obligation, i.e. to obtain
the consent of the owner and thus the
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"inherent loss" to the buyer is
compensated. The consent of the owner of
the goods is the requirement of the result
of the sale contract. Articles 1100, 53 and
106 of the Civil Code also confirm this
conclusion. This guarantee seems to be a
kind of "contractual influence" on the
seller of the correct contract. In English
law, transfer of goods’ ownership to the
buyer takes place with the consent of the
owner, but it seems that the English
legislator has declared no one to be the
guarantor of convincing the owner (and
compensating the mentioned harm). That
is, if the contract remains, no one is
"legally introduced to be the compensator”
of the (inherent) loss. In other words,
whatever the owner is convinced of, is
sufficient and the "definition of sale" is
achieved. Obviously, "owner consent"
differs from "seller ownership"; therefore
in such a contract, the owner's consent
plays a role in the "establishment of the
result” stage (not in the "correct" stage);
thus, it seems that in the Iranian Civil Law,
the contract of sale with the object
belonging to another party, is different
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from the unauthorized sale mentioned in
Article 247 of Civil Code. In Iranian law, in
case of "violation" and "delay” (in obtaining
the consent of the owner), the customer
will have the right to terminate the
contract based on common basis of Article
252 of the Civil Code, which seems to be
different from the termination options
indicated in Article 396 of the Civil Code.
Based on the English law of sale of goods,
when the stated requirement is violated,
the buyer will have the right of
termination.
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2 warranty

3 the doctrine of estoppel
16 avoidable title

17 the seller’s defect of title
18 principal

20 agent
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