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In this research, it has been examined that on what basis and under what
circumstances, the breach of the contract creates a right to compensation and
the right of termination from the viewpoint of Iranian and Egyptian law and
Islamic jurisprudence. Using an analytical-descriptive method, it has been found
that in the Egyptian law, after breaching an obligation, the oblige is free to keep
the contract and receive damages or terminate it, while in the Iranian law and
Islamic jurisprudence, the first right available is the obligation of the obligor to
fulfill his obligation. In the Iranian law and Islamic jurisprudence, the right to
terminate an agreement is the result of the failure of specific performance, not a

Keywords: confrontation of obligations or a fundamental breach. It is based on the rules of
Damages, Termination of | TOrt, not breach of contract. Also, in the Egyptian law, contrary to the Iranian law
contract, Egypt, Iran, and Islamic jurisprudence, one of the conditions for claiming damages or
Breach of contract terminating a contract is to send a notice to the obligor to fulfill the obligation.

Against Article 230 of the Iranian civil code, regarding the agreement on damages,
in the Egyptian legal system, the courts have authority to adjust the agreed
amount.
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Extended Abstract

1. Introduction

Compelling the promisor to fulfill his
promise is one of the most important
remedies for breach of contract. This can
be seen in Islamic Jurisprudence as it has
been emphasized in Islamic teachings and
researches, so that it is usually considered
as the first right for promisee. In the
Iranian law, although there is an opposite
view, according to the popular view and
the practice of the courts, as long as it is
possible to perform the contract even by
specific performance, there is no reason
for termination. In the Egyptian law,
despite the silence of the model law
(France), by applying the Islamic
jurisprudence approach, a similar method
has been accepted. Notwithstanding, the
oblige has option to select between
specific performance and the termination
of the contract based on the theory of
confrontation reciprocal obligations

According to the literature, the lack of
general research on this regard is so
obvious that it is valuable to pay attention
to this subject especially with a
comparative view and with an emphasis on
judicial procedure. The Egyptian law is
important as the French law and the
Islamic jurisprudence partially affect it and
it is a pioneer Islamic country in the
codification of the Civil Law. In this way, it
is possible to compare the Iranian law and
the judicial procedure with the Egyptian
law to know the similarities and
differences between these two systems in
this field.

Based on these explanations, we will
have an attempt to answer to the following
questions: “What is the basis of
contractual liability for breach of contract
in the Islamic jurisprudence, the Iranian
law, and the Egyptian law? Is it possible to
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establish a comprehensive theory in the
field of the right to terminate the contract
under breach in the Islamic jurisprudence?

2. Study Method

The present article has been written using
a descriptive-analytical method to analyze
the library studies.

3. Findings

Reciprocation = between  contractual
obligations is the main basis for the
emergence of the right to terminate the
contract under breach in the Egyptian law,
while this ability is available in the Iranian
law and Islamic jurisprudence based on
the failure to specific performance and
special rulings.

4. Conclusion

In the Islamic jurisprudence and Iranian
law, if the contract is valid, obligation
under it must be performed based on the
emphasis of Islam and legislator on
performing the obligations. Therefore, if
one of parties to the contract breaches the
contract, he will be forced to do it. Such an
approach in the Islamic jurisprudence and
Iranian law has caused a focus on the
method of specific performance. Thus,
especially in the Islamic jurisprudence,
efforts are made to fulfill obligation using
various means from direct performance to
imprisoning the obligor. It can be well
understood that until the fulfillment of the
obligation is possible, it is not the time to
arise the right to damages for non-
fulfillment of the obligation or breaking
the contract. From this point of view,
simply breaching the commitment does
not give the other party the right to
terminate for the other party. Also, the
necessity of the violation that creates such
a right to be fundamental is also
ambiguous. From this point of view, the
acceptable theory is the theory of the right
of rescission arising from the excuse of the
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obligee with special and exceptional rules.
Moreover, in the Egyptian law, the
obligation of the obligee to perform the
same contractual obligation is possible in
addition to cancellation or damages.

In the Egyptian law, the promise will be
entitled to damages if he has given to the
obligor a notice, incur losses, and can
establish causation between the loss and
the breach of the obligation. Regarding
fault requirement, the mere failure to
fulfill the obligation is considered as fault.
The same conditions are available in the
Iranian law albeit with this difference that,
except in the case of damages for late
payment, there is no obligation to provide
a warning to the obligor. Also, in the
Egyptian law, the termination of the
contract under the breach of obligation
must have a warning to the obligor and
filing a lawsuit in court, while, as a rule,
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this is not necessary in the Iranian law and
Islamic jurisprudence.
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