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Abstract

Banking contracts, which are among the most commonly used standard contracts,
are established between the credit institution (in a general sense) as the master
party to the contract and the consumer. The adhesive nature of these contracts,
combined with the complexity of their provisions and the dominant position of the
credit institution, creates opportunities for potential abuse by the stronger party
involved in the agreement. However, it is not always the case that consumers are
exploited; information asymmetry can sometimes have the opposite effect, leading
to moral hazards on the part of the consumer. Following the financial crisis of 2007-
2008, the term "abuse" entered the legal and financial literature of the United
States, largely due to the Wall Street Reform and Consumer Protection Act. The
inadequacy of existing regulations in preventing the crisis, along with the failure to
effectively address the financial turmoil, prompted a comprehensive review of the
mechanisms for managing financial markets, particularly concerning credit
contracts and the provision of financial facilities. In addition to establishing the
Office of Financial Protection for Consumers, the aforementioned Act empowered
this office to identify and prosecute abusive financial practices and actions. In this
article, a descriptive-analytical approach is employed to examine the background
and origins of abuse. The discussion includes the concept and enforcement of
prohibitions within the legal system of the United States of America. Furthermore,
the article evaluates existing mechanisms and examples in Iranian law in relation
to the aforementioned legal framework. Finally, the expansion and enhancement of
existing mechanisms within the domestic legal system to address the abuse of the
more powerful party in a contract, along with a reference to general principles and
the initiation of new approaches to consumer protection, can be inferred.
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Extended Abstract

1. Introduction

Abuse in banking practices is inevitable
due to several factors, including
consumers' insufficient knowledge of
banking services, the banks' superior
position in negotiating and executing
contracts, the asymmetry of information
between the parties, and the consumers'
need and dependence on these services.
The exploitation of credit institutions
during the mortgage lending process at
the beginning of this century significantly
contributed to the financial crisis in the
United States. In the legal system of Iran,
despite efforts to address bank abuse,
numerous examples persist. The primary
focus of this research is to identify the
prohibition of abuse within American law
and Iran's domestic legal framework. The
authors examine the prohibition of abuse
in the context of the American financial
crisis and assess the developments in the
U.S. legal system in relation to the internal
mechanisms of Iran's legal system.

2. Methods

In this article, the answer to the
aforementioned question will be provided
using a descriptive-analytical method and
by referencing library sources. Initially,
the legal framework of the United States
will be examined, followed by an analysis
of the Dodd-Frank Act and the policy
statement of the Consumer Financial
Protection Bureau within American law.
Additionally, internal regulations, letters
from the Central Bank, and administrative
approvals in Iranian law will be explored.

3. Results

In the American legal system, the
prohibition of abuse has empowered
regulatory bodies to address abusive
actions that were previously
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unmanageable. Despite the numerous
ambiguities surrounding the scope and
objectives of this new prohibition, it
appears that its fundamental elements can
be aligned with the principles of
Behavioral Economics. Conversely, in
Iran's legal system, the mechanisms for
addressing abuse have yet to be tailored to
the requirements of banking law.

4. Conclusion

In the legal system of the United States,
the Consumer Financial Protection Bureau
(CFPB) has effectively safeguarded the
rights of consumers of financial services,
particularly mortgage borrowers, by
possessing the authority to address
abusive acts and practices. However,
establishing a  unified, law-based
procedure for the Bureau will require
additional time. In contrast, Iran's legal
system lacks adequate mechanisms to
address the abuse of credit institutions,
relying primarily on general regulations.
Consequently, banks and other credit
institutions are often exempt from
prosecution and liability. Nevertheless, the
central bank, in accordance with its
supervisory responsibilities, attempts to
address instances of abuse on a case-by-
case basis.
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